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U.S. Customs Service 


Treasury Decisions 


(T.D. 95-51) 
FOREIGN CURRENCIES 


QUARTERLY RATES OF EXCHANGE: 
JULY 1 THROUGH SEPTEMBER 30, 1995 


The table below lists rates of exchange, in United States dollars for 
certain foreign currencies, which are based upon rates certified to the 
Secretary of the Treasury by the Federal Reserve of New York under 
provisions of 31 U.S.C. 5151, for the information and use of Customs 
officers and others concerned pursuant to Part 159, Subpart C, Cus- 
toms Regulations (19 CFR 159, Subpart C). 





US. 
Country Name of currency dollars 


$0.710000 

0.102991 

0.035199 

1.086957 

0.728704 

0.120182 

0.185477 

0.233645 

0.206740 

0.724375 

0.129224 

0.031837 

N/A 

1.643000 

N/A 

0.000615 

0.011792 

0.410055 

0.159872 

0.646580 

0.670500 

0.162430 

Philippines N/A 
Portugal .0.006861 
Singapore 0.716178 
South Africa, Republic of 0.275103 
Spain : 0.008287 
Sri Lanka 0.019685 
Sweden 0.138017 
Switzerland 0.872600 
Thailand 0.040519 
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FOREIGN CURRENCIES—Quarterly rates of exchange: July 1 through 
September 30, 1995 (continued): 





US. 


Country Name of currency dollars 





United Kingdom $1.597200 
Venezuela Bolivar 0.005882 





Dated: July 3, 1995. 


FRANK CANTONE, 
Chief, 


Customs Information Exchange. 





(T.D. 95-52) 
FOREIGN CURRENCIES 


DAILY RATES FOR COUNTRIES NOT ON QUARTERLY LIST FOR JUNE 1995 


The Federal Reserve Bank of New York, pursuant to 31 U.S.C. 5151, 
has certified buying rates for the dates and foreign currencies shown 
below. The rates of exchange, based on these buying rates, are published 


for the information and use of Customs officers and others concerned 
pursuant to Part 159, Subpart C, Customs Regulations (19 CFR 159, 
Subpart. C). 


China (Taiwan) N.T. dollar: 


June 1, 1995 $0.038911 
June 2, 1995 .038895 
June 3, 1995 .038895 
June 4, 1995 .038895 
June 5, 1995 .038956 
June 6, 1995 .038850 
June 7, 1995 .038926 
June 8, 1995 .038926 
June 9, 1995 .038926 
June 10, 1995 .038926 
June 11, 1995 .038926 
June 12, 1995 .038865 
June 13, 1995 .038835 
June 14, 1995 .038760 
June 15, 1995 .038790 
June 16, .0388775 
June 17, .038775 
June 18, .038775 
June 19, | .038640 
June 20, ne .038595 
June 21, 19% .038640 
June 22, 1995 .038700 
June 23, 1995 .040339 
June 24, 1995 .040339 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
June 1995 (continued): 


China (Taiwan) N.T. dollar (continued): 
June 25, 1995 $0.040339 
June 26, 1995 .038700 
June 27, 1995 .038655 
June 28, 1995 .038685 
June 29, 1995 .038730 
June 30, 1995 .038715 


Greece drachma: 


June 1, 1995 $0.004377 
June 2, 1995 .004386 
June 3, 1995 .004386 
June 4, 1995 .004386 
June 5, 1995 .004430 
June 6, 1995 .004402 
June 7, 1995 .004429 
June 8, 1995 .004388 
June 9, 1995 .004412 
June 10, 1995 .004412 
June 11, 1995 .004412 
June 12, 1995 .004419 
June 13, 1995 .004390 
June 14, 1995 .004415 
June 15, 1995 .004382 
June 16, 1995 .004415 
June 17, 1995 .004415 
June 18, 1995 .004415 
June 19, 1995 .004400 
June 20, 1995 .004430 
June 21, 1995 .004437 
June 22, 1995 .004408 
June 23, 1995 .004448 
June 24, 1995 .004448 
June 25, 1995 .004448 
June 26, 1995 .004425 
June 27, 1995 .004446 
June 28, 1995 .004384 
June 29, 1995 .004445 
June 30, 1995 : .004441 


South Korea won: 


June 1, 1995 $0.001312 
June 2, 1995 .001313 
June 3, 1995 .001313 
June 4, 1995 .001313 
June 5, 1995 .001309 
June 6, 1995 .001309 
June 7, 1995 .001307 
June 8, 1995 .001309 
June 9, 1995 .001310 
June 10, 1995 .001310 
June 11, 1995 .001310 
June 12, 1995 .001303 
June 13, 1995 .001304 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
June 1995 (continued): 


South Korea won (continued): 


June 14, 1995 $0.001307 
June 15, 1995 .001305 
June 16, 1995 .001307 
June 17, 1995 .001307 
June 18, 1995 .001307 
SFUTRS Ue UNE ie ees eC aG'd 2G os sa peed tee meee .001308 
June 20, 1995 .001309 
June 21, 1995 .001310 
June 22, 1995 .001310 
June 23, 1995 .001310 
June 24, 1995 .001310 
June 25, 1995 .001310 
June 26, 1995 .001310 
June 27, 1995 .001310 
June 29, 1995 .001313 
June 30, 1995 .001314 


Dated: July 3, 1995. 


FRANK CANTONE, 
Chief, 


Customs Information Exchange. 





(T.D. 95-53) 
FOREIGN CURRENCIES 


VARIANCES FROM QUARTERLY RATES FOR June 1995 


The following rates of exchange are based upon rates certified to the 
Secretary of the Treasury by the Federal Reserve Bank of New York, 
pursuant to 31 U.S.C. 5151, and reflect variances of 5 per centum or 
more from the quarterly rates published in Treasury Decision 95-26 for 
the following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs pur- 
poses to convert such currency into currency of the United States, con- 
version shall be at the following rates. 


Italy lira: 


June 1, 1995 $0.000610 
June 5, 1995 .000616 
June 6, 1995 .000611 
June 9, 1995 .000612 
June 10, 1995 .000612 
June 11, 1995 .000612 
June 14, 1995 .000610 
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FOREIGN CURRENCIES—Variances from quarterly rates for June 1995 
(continued): 


Italy lira (continued): 


June 20, 1995 $0.000610 
June 21, 1995 .000612 
June 22, 1995 .000611 
June 23, 1995 .000618 
June 24, 1995 .000618 
June 25, 1995 .000618 
June 26, 1995 .000613 
June 27, 1995 .000615 
June 29, 1995 .000614 
June 30, 1995 .000611 


Malaysia dollar: 
June 14, 1995 $0.418585 


Mexico peso: 


June 1, 1995 $0.160000 
June 2, 1995 .161290 
June 3, 1995 .161290 
June 4, 1995 .161290 
June 5, 1995 161812 
June 6, 1995 .163265 
June 7, 1995 .162602 
June 8, 1995 160514 
June 9, 1995 .159490 
June 10, 1995 .159490 
June 11, 1995 -159490 
June 12, 1995 .158983 
June 13, 1995 .161290 
June 14, 1995 .160514 
June 15, 1995 .161290 
June 16, 1995 161551 
June 17, 1995 161551 
June 18, 1995 .161551 
June 19, 1995 .160643 
June 20, 1995 .160772 
June 21, 1995 .159236 
June 22, 1995 .159872 
June 23, 1995 .160000 
June 24, 1995 .160000 
June 25, 1995 .160000 
June 26, 1995 .159744 
June 27, 1995 .159363 
June 28, 1995 .158228 
June 29, 1995 .159490 
June 30, 1995 .159872 





Dated: July 3, 1995. 


FRANK CANTONE, 
Chief, 
Customs Information Exchange. 








U.S. Customs Service 


General Notices 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, July 5, 1995. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


MODIFICATION OF RULING LETTER RELATING TO 
CLASSIFICATION OF A POLYPROPYLENE FABRIC COATED 
OR LAMINATED WITH PLASTICS MATERIAL 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of modification of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying a ruling pertaining to the tariff classifi- 
cation of a woven polypropylene fabric coated or laminated with a 
plastics material. Notice of the proposed modification was published 
May 31, 1995, in the CUSTOMS BULLETIN. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after September 18, 1995. 


FOR FURTHER INFORMATION CONTACT: Cynthia Reese, Textile 
Classification Branch, (202-482-7094). 
SUPPLEMENTARY INFORMATION: 


BACKGROUND 
On May 31, 1995, Customs published a notice in the CUSTOMS BULLE- 
TIN, Volume 29, Number 22, proposing to modify New York Ruling Let- 
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ter (NYRL) 899706 of July 27, 1994. That ruling classified a woven 
polypropylene fabric coated or laminated with a plastics material in 
subheading 5407.20.0000, Harmonized Tariff Schedule of the United 
States Annotated (HTSUSA), which provides for woven fabrics of syn- 
thetic filament yarn, including woven fabrics obtained from materials 
of heading 5404, woven fabrics obtained from strip or the like. Classifi- 
cation in heading 5407, HTSUSA, was based upon Customs belief that 
the plastic coating was not visible to the naked eye and thus, classifica- 
tion in heading 5903, HTSUSA as a coated or laminated fabric was pre- 
cluded. After reviewing samples of the fabric in its coated and uncoated 
condition, Customs concludes the plastic coating/lamination is visible. 

No comments were received in response to our notice of intent to 
modify NYRL 899706. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625 
(c)(1)), as amended by section 623 of Title VI (Customs Modernization) 
of the North American Free Trade Agreement Implementation Act 
(Pub. L. 103-182, 107 Stat. 2057), this notice advises interested parties 
that Customs is modifying NYRL 899706 to reflect proper classification 
of the fabric at issue as a coated fabric of heading 5903, HTSUSA. HRL 
957850 modifying NYRL 899706 is set forth as an attachment to this 
document. 

Publication of rulings or decisions pursuant to section 625 does not 
constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: July 5, 1995. 


HUBBARD VOLENICK, 
(for John Durant, Director, 


Commercial Rulings Division.) 
[Attachment] 








U.S. CUSTOMS SERVICE 


[ATTACHMENT] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, July 5, 1995. 


CLA—2 R:C:T 957850 CMR 
Category: Classification 


Tariff No.: 5903.90.2500 
MR. JOSE RODRIGUEZ 


RODENAS & RIVERA 

Calle Murcia 

11 02400 Hellin (Albacete) 
Spain 


Re: Classification of woven polypropylene fabric laminated with polypropylene/polyethyl- 
ene plastic; Modification of NYRL 899706 of July 27, 1994. 
DEAR MR. RODRIGUEZ: 

This ruling isin response to your request of August 31, 1994, that Customs reconsider its 
decision in NYRL 899706 in which we classified a woven polypropylene fabric coated with 
plastic in subheading 5407.20.0000, Harmonized Tariff Schedule of the United States 
Annotated (HTSUSA). That tariff provision provides for woven fabrics of synthetic fila- 
ment yarn, including woven fabrics obtained from materials of heading 5404, woven fabrics 
obtained from strip or the like. Classification in heading 5407, HTSUSA, was based upon 
Customs belief that the plastic coating was not visible to the naked eye and thus, classifica- 
tion in heading 5903, HTSUSA as a coated or laminated fabric was precluded. Fabrics sam- 
ples in the coated and uncoated condition were received by this office along with your 
correspondence requesting we review our earlier decision. 

Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as amended by section 623 of 
Title VI (Customs Modernization) of the North American Free Trade Agreement Imple- 
mentation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993) (hereinafter section 625), 
notice of the proposed modification of NYRL 899706 was published May 31, 1995, in the 
CUSTOMS BULLETIN, Volume 29, Number 22. 

Facts: 


The coated fabric was identified in NYRL 899706 as code E909. The fabric is composed of 
100 percent oolypropylene strips measuring under 2 millimeters in width. The fabric is 
laminated on one surface with a polypropylene/polyethylene copolymer type plastic. The 
Customs laboratory in New York analyzed the sample fabric and determined the following: 

Denier in warp 

Denier in filling 

Thickness of fabric 

Thicktioss of lamination: 10.5. 065... agin ones wee 0.07mm 
TOUCMRE RINGING 5.6855. 520 Sicig iinid daeicle MaRS beste wil eS 0.69mm 
Weight of fabric 203.5g 
Weight of lamination 40.7g (16.6 percent) 
Total weight 244.2g (100 percent) 


The polypropylene strips used to weave the fabric are white in color. The plastic laminate 
material is clear. 


The woven polypropylene fabric is used in the manufacturing of flexible intermediate 
bulk containers (large bags) used to ship or transport materials between 1,000 and 4,000 
pounds. The fabric will be imported into the United States from Spain. 


Issue: 


Is the fabric at issue properly classified as a coated or laminated fabric of heading 5903, 


HTSUSA, or was it properly classified in NYRL 899706 as a woven fabric of heading 5407, 
HTSUSA? 


Law and Analysis: 


Classification of goods under the HTSUSA is governed by the General Rules of Inter- 
pretation (GRIs). GRI 1 provides that “classification shall be determined according to the 


(83.4 percent) 
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terms of the headings and any relative section or chapter notes and, provided such head- 
ings or notes do not otherwise require, according to [the remaining GRIs taken in order].” 

Heading 5903, HTSUSA, provides for textile fabrics impregnated, coated, covered or 
laminated with plastics, other than those of heading 5902. Textile fabrics classified in this 
heading must meet the terms of Note 2 of Chapter 59. This note states is relevant part: 


2(a) Textile fabrics, impregnated, coated, covered or laminated with plastics, whatever 
the weight per square meter and whatever the nature of the plastic material (compact 
or cellular), other than: 
(1) Fabrics in which the impregnation, coating or covering cannot be seen with the 
naked eye (usually chapters 50 to 55, 58 or 60); for the purpose of this provision, 
no account should be taken of any resulting change of color; 
* * * * * * * 


Therefore, for classification in heading 5903, HTSUSA, the pertinent test is whether the 
plastic coating on the woven polypropylene fabric is visible to the naked eye. 

In determining whether a plastic coating or lamination is visible to the naked eye, 
changes in color must be ignored. Customs has stated in rulings that we cannot consider 
such things as a change in the “feel” of the fabric (See, HRL 083540 of October 3, 1989), or 
changes in light reflection such as a dulling or sheen which may be the result of a plastics 
application (See, HRL 084285 of July 20, 1989). These factors could be the effects of a plas- 
tics application or of other treatments to a fabric. They are not, however, the visible plastics 
material itself. 

The plastics material must be visibly distinguishable from the fabric. In past rulings, 
Customs has looked to whether the plastics application has visibly altered the surface char- 
acter of a fabric. In such instances, Customs has taken the view that in viewing the change 
in the surface character, it is the plastics material which we are seeing and thus the fabricis 
considered coated. See, HRL 082219 of November 21, 1988, and HRL 083285 of December 
28, 1989. In addition, Customs has stated that the ability to see plastic in the interstices of 
fabric is evidence that the fabric is coated. When viewing fabric to determine if a plastics 
material is present, it is permissible to view the fabric from various perspectives: frontal, 
cross-sectional, and by holding it up to light. See, HRL 086846 of July 23, 1990. 


Viewing the submitted sample at an angle to a cross-section of the fabric, a clear flat plas- 
tic sheet may be seen at the edges of the fabric. This office also believes that the surface 
character of the coated sample is different from that of the uncoated sample. Due to the fact 
the plastics application is clear, we can still view the weave, but it no longer has the depth 
apparent in the uncoated sample. Based upon our observations, it is our view that the plas- 
tic coating is visible and therefore the fabric is classifiable as a coated fabric in heading 
5903, HTSUSA. 


Holding: 


The submitted coated fabric sample is classifiable in subheading 5903.90.2500, 
HTSUSA, asatextile fabric of man-made fibers, impregnated, coated, covered or laminated 
with plastics. Goods classified in this provision fall within textile category 229 and are duti- 
able at 8.4 percent ad valorem. 

NYRL 899706 of July 27, 1994, is modified in regard to the classification of the coated 
fabric E909 to reflect the classification set forth above. 

In accordance with section 625, this ruling will become effective 60 days after its publica- 
tion in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to section 625 
does not constitute a change of practice or position in accordance with section 177.10(c)(1), 
Customs Regulations (19 CFR 177.10(c)(1)). 

The designated textile and apparel category may be subdivided into parts. If so, the visa 
and quota requirements applicable to the subject merchandise may be affected. Since part 
categories are the result of international bilateral agreements which are subject to fre- 
quent renegotiations and changes, to obtain the most current information available, we 
suggest you check, close to the time of shipment, the Status Report On Current Import 
Quotas (Restraint Levels), an internal issuance of the U.S. Customs Service which is 
updated weekly and is available for inspection at your local Customs office. 
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Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota-visa) categories, you should contact your local 
Customs office prior to importation of this merchandise to determine the current status of 
any import restraints or requirements. 

HUBBARD VOLENICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 





PROPOSED MODIFICATION OF RULING LETTER RELATING 
TO TARIFF CLASSIFICATION OF SALVAGED PIECES OF NEW 
CLOTH 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling pertaining to the tariff 
classification of certain salvaged pieces of new cloth. Comments are 
invited on the correctness of the proposed ruling. 


DATE: Comments must be received on or before August 18, 1995. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1301 Constitution Avenue. 
N.W, (Franklin Court), Washington, DC 20229. Comments submitted 
may be inspected at the Commercial Rulings Division, Office of Regula- 
tions and Rulings, located at Franklin Court, 1099 14th St., N.W.,, Suite 
4000, Washington DC. 


FOR FURTHER INFORMATION CONTACT: Josephine Baiamonte, 
Textile Classification Branch, (202) 482-7058. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling pertaining to the tariff 
classification of certain salvaged pieces of new cloth. 

In District ruling letter (DD) 806654, dated March 9, 1995 certain 
salvaged pieces of new cloth were classified in subheading 
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6002.42.0000, Harmonized Tariff Schedule of the United States Anno- 
tated (HTSUSA), in the provision for other knitted or crocheted fabrics, 
other fabrics, warp knit: of cotton. This ruling letter is set forth in 
“Attachment A”. Since the issuance of DD 806654, this office has revis- 
ited this classification determination and it is our opinion that the out- 
come in DD 806654 is partly in error. 

At issue in this proposed modification is the appropriate subheading 
in heading 6002, HTSUSA, for the salvaged pieces of new cloth. 
Although the merchandise in DD 806654 was correctly described as 
jersey knit fabric, it was incorrectly classified as warp knit construction 
rather than weft knit construction. Customs intends to modify DD 
806654 to reflect proper classification of the salvaged pieces of new 
cloth in subheading 6002.92.9000, HTSUSA, which provides for other 
knitted or crocheted fabrics: other: of cotton: other. Before taking this 
action, consideration will be given to any written comments timely 
received. Proposed Headquarters Ruling Letter (HQ) 957750 is set 
forth in “Attachment B” to this document. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: June 30, 1995. 


HUBBARD VOLENICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Buffalo, NY, March 8, 1995. 


CLA-—2-60:S:N3:H14 
Category: Classification 


Tariff No.: 6002.42.0000 
Mk. ZIA RASHID 


AINY INc. 
201 Locustwood Blvd. 
Elmont, NY 11003 


Re: The tariff classification of salvaged pieces of cloth used for wiping, cleaning and 
dusting. 


DEAR MR. RASHID: 


In your letter of January 27, 1995, you requested classification of salvaged pieces of cot- 
ton cloth which you intend to import from Pakistan. You advise that for the past several 
years, AINY Inc. has been importing mutilated towels for use as wipers. 

You describe the prospective import as pieces of cotton knit fabric which has been down- 
graded and rejected by the knitting mill. You state that the goods will be used exclusively for 
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wiping, cleaning, and dusting. Several samples have been provided. The samples are of 
jersey knit fabric and are of a variety of sizes. Although the samples submitted are colored, 
you state that the actual import will be white fabric only. The “flats” are rectangular and 
range in size from approximately 16” x 18” to30” x 30”. The “tubular pieces” are 56” x 
17” (or28” x 17” ifmeasured ina flattened condition). The goods have been approximately 
square cut, that is the sides are generally straight, not jagged or notched. These items are 
not worn, soiled or torn. Nor are these small clippings, such as dressmaker’s or tailor’s 
clippings. 

The applicable subheading for these salvage pieces will be 6002.42.0000. Harmonized 
Tariff Schedule of the United States (HTS), which provides for other knit or crocheted fab- 
rics of cotton. The duty rate is 13.6%. 

This fabric falls within textile category designation 222. Based upon international textile 
trade agreements, products of Pakistan are subject to visa and quota requirements. The 
designated textile and apparel category may be subdivided into parts. If so, visa and quota 
requirements applicable to the subject merchandise may be affected. Since part categories 
are the result of international bilateral agreements which are subject to frequent renegoti- 
ations and changes, to obtain the most current information available, we suggest that you 
check, closer to the time of shipment, the Status Report on Current Import Quotas 
(Restraint Levels), an internal issuance of the U.S. Customs Service, which is available for 
inspection at your local Customs office. 

Acopy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

RICHARD G. MCMULLEN, 
District Director. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC 


CLA—2 R:C:T 957750 jb 
Category: Classification 


Tariff No.: 6002.92.9000 
AREA DIRECTOR 


US. CuSTOMS SERVICE 
6 World Trade Center, Suite 176 
New York, NY 10048 


Re: Reconsideration of DD 806654; jersey knit fabric of weft knit; heading6002, HTSUSA. 


DEAR SIR: 

This is in response to your request, dated March 12, 1995, for reconsideration of District 
ruling (DD) 806654 regarding the classification of certain jersey knit fabrics. Asample was 
submitted to this office for examination. 


Facts: 


The merchandise at issue consists of salvaged pieces of cotton knit fabric which has been 
downgraded and rejected by the knitting mill. The cloth will be imported from Pakistan and 
used for wiping, cleaning and dusting. They are composed of jersey knit fabric and are of a 
variety of sizes. The imports will be white fabric only and will consist of rectangular “flats” 
ranging in size from approximately 16 inches by 18 inches to 30 inches by 30 inches. The 
“tubular” pieces are 56 inches by 17 inches (or 28 inches by 17 inches if measured in a flat- 
tened condition). The merchandise is approximately square cut, i.e., the sides are generally 
straight, not jagged or notched. The items are not worn, soiled or torn, nor are considered 
small clippings such as dressmaker’s or tailor’s. 

In DD 806654, dated March 9, 1995, the cloth pieces were classified in subheading 
6002.42.0000, HTSUSA, which provides for other knit or crocheted fabrics: other fabrics, 
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warp knit: of cotton. You state that though the merchandise is correctly classified as jersey 
knit fabrics, in heading 6002, HTSUSA, they are of weft knit construction and not warp 
construction. 


Issue: 
What is the correct classification of the merchandise at issue? 


Law and Analysis: 


Classification of merchandise under the Harmonized Tariff schedule of the United 
States Annotated (HTSUSA) is in accordance with the General Rules of Interpretation 
(GRI). GRI 1 requires that classification be determined according to the terms of the head- 
ings and any relative section or chapter notes. Where goods cannot be classified solely on 
the basis of GRI 1, the remaining GRI will be applied, in the order of appearance. 

Heading 6310, HTSUSA, provides for, among other things, used or new rags. The 
Explanatory Notes to the Harmonized Commodity Description and Coding System (EN) to 
heading 6310, HTSUSA, state: 


(1) Rags of textile fabrics (including knitted or crocheted fabrics, felt or nonwov- 
ents). Rags may consist of articles of furnishing or clothing or of other old textile 
articles so worn out, soiled or torn as to be beyond cleaning or repair, or of small new 
cuttings (e. g., dressmakers’ or tailors’ snippings). ‘ J 


To fall in the heading, these products must be worn, dirty or torn, or in small pieces. 
They are generally fit only for the recovery (e.g., by pulling) of the fibres (which are 
usually re-spun), for the manufacture of paper or plastics, for the manufacture of pol- 
ishing materials (e.g., polishing wheels), or for use as industrial wipers (e.g., machine 
wipers). 


The subject merchandise does not meet the criteria outlined in the EN to heading 6310, 
HTSUSA, for classification as “used or new rags”. The merchandise at issue is too large 
and lacks mutilation. Additionally, the merchandise is neither worn out, soiled or torn. 
Though the merchandise was correctly described as jersey knit fabric, it was incorrectly 
classified as warp knit. Assuming that the circular knit fabric is not made wholly of cotton 
yarns exceeding 100nm per single yarn, it should have been classified in subheading 
6002.92.9000, HTSUSA. 


Holding: 

The subject merchandise is correctly classified in subheading 6002.92.9000, HTSUSA, 
which provides for other knitted or crocheted fabrics: other: of cotton: other. The applica- 
ble rate of duty is 13.6 percent ad valorem and the quota category is 222. 

This merchandise is subject to a visa requirement only; it does not have a quota. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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NOTICE TO TEST THE USE OF RECONCILIATION FOR 
ADJUSTMENTS MADE TO THE PRICE OF IMPORTED 
MERCHANDISE BY RELATED PARTY COMPANIES UNDER 
26 U.S.C. 482 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General notice. 


SUMMARY: This notice announces Customs plan to conduct a test 
regarding the use of reconciliation for those related party importers 
which have reason to believe upward adjustments may be made to the 
price of imported merchandise for tax purposes pursuant to 26 U.S.C. 
482. This notice invites public comments concerning any aspect of the 
planned test, informs interested members of the public of the eligibility 
requirements for voluntary participation in the testing of reconcilia- 
tion, for this purpose, and describes the basis on which Customs will 
select participants. 


DATES: The test will commence no varlier than October 1, 1995, and 
will run until December 31, 1996. Comments concerning the methodol- 
ogy of the reconciliation prototype must be received on or before August 
4, 1995. To participate in this reconciliation test, the application must 
be filed and approved by Customs on or before October 1, 1995. 


ADDRESSES: Written comments regarding this notice, and informa- 
tion submitted to be considered for voluntary participation in this test 
should be addressed to Mr. William F. Inch, Director, Office of Regula- 
tory Audit, Office of Strategic Trade, U.S. Customs Service, 1301 
Constitution Avenue, N.W., Room 2311, Washington, DC 20229-0001. 


FOR FURTHER INFORMATION CONTACT: Matthew Krimski 
202-927-0411. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 


Section 1059A of the Internal Revenue Code: 


Section 1059A of the Internal Revenue Code provides that in related 
party transactions the amount of any costs— 


(1) which are taken into account in computing the basis or inven- 
tory cost of such property by the purchaser, and 

(2) which are also taken into account in computing the customs 
value of such property 


shall not, for purposes of computing such basis or inventory cost for 
purposes of this chapter, be greater than the amount of such costs taken 
into account in computing such customs value. 

The legislative history of section 1059A indicates that Congress 
intended to preclude the “whipsaw” effect on U.S. revenue which occurs 
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when a party is allowed to claim a price for “computing the customs 
value of such property by the purchaser” that is lower than the price 
claimed for tax purposes. 

When section 1059A was enacted, Congress was aware that the Cus- 
toms value statute recently had been amended to make price paid the 
critical cost factor taken into account by the Customs Service in valuing 
goods for duty purposes. The legislative history of section 1059A also 
indicates that Congress wanted section 1059A to address this situation 
by attempting to place a ceiling on “the amount of any [such] costs” that 
can be claimed for tax purposes. All of the applicable legislative reports 
indicate, without exception, that Congress intended that section 1059A 
would instill some uniformity on the amount of costs which may be 
claimed to the IRS for tax purposes by limiting the amount of such costs 
to the amount claimed to, and taken into account by, the Customs Ser- 
vice in computing the Customs value. 

The legislative history did state that appropriate adjustments may be 
made in cases where customs pricing rules differ from appropriate tax 
rules—as, for example, with the inclusion or exclusion of freight 
charges. Finally, the history states section 1059A applies to transfer 
prices subject to section 482 of the Internal Revenue Code. 

In July of 1994, the Internal Revenue Service (IRS) issued final regu- 
lations implementing 26 U.S.C. 482. The IRS subsequently began con- 
sidering whether and to what extent the 1059A regulations should be 
amended in the context of the new section 482 regulations. The section 
482 regulations, specifically 26 CFR 1.482-—1(a)(3), permits a controlled 
taxpayer, if necessary to reflect an “arm’s length result”, to “report on 
timely filed U.S. income tax return (including extensions) the results of 
its controlled transactions based upon prices different from those actu- 
ally charged.” The IRS is considering whether the 1059A regulations 
should be amended to allow the taxpayer, under appropriate circum- 
stances, to make the upward section 482 adjustment. 

This document announces a test that will facilitate the IRS/Customs 
decision as to whether reconciliation procedures provide a viable and 
appropriate circumstance for a taxpayer/importer to make a post entry 
upward adjustment to the price of imported merchandise. 


Customs Value Law: 


For Customs purposes the appraised value of imported merchandise 
is determined pursuant to section 402 of the Tariff Act of 1930, as 
amended by the Trade Agreements Act (TAA) of 1979. Transaction 
value is the primary basis of appraisement. Transaction value is defined 
in section 402(b)(1) as the “price actually paid or payable for the mer- 
chandise when sold for exportation to the United States” plus specified 
statutory additions. 

Pursuant to section 402(b)(2)(A)(iv) the transaction value of 
imported merchandise shall be the appraised value only if the buyer and 
seller are not related, or if the buyer and the seller are related, the trans- 
action value is acceptable under 402(b)(2)(B). Section 402(b)(2)(B) pro- 
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vides that transaction value between a related buyer and seller is 
acceptable if the buyer demonstrates that the declared transaction 
value meets one of the following two tests: 1) Circumstances of the Sale 
or 2) Test Values. 

The reconciliation test, announced in this document, is designed for 
participants that engage in related party transactions. 


Related Party Transactions: 


Under section 402(g) of the TAA the following persons are treated as 
related: 


(1) Members of the same family, including brothers and sisters 
(whether by whole or half blood), spouse, ancestors, and lineal 
descendants. 

(2) Any officer or director of an organization and such 
organization. 

(3) An officer or director of an organization and an officer or 
director of another organization, if each such individual is also an 
officer or director in the other organization. 

(4) Partners. 

(5) Employer and employee. 

(6) Any person directly or indirectly owning, controlling, or 
holding with power to vote, 5 percent or more of the outstanding 
voting stock or shares of any organization and such organization. 

(7) Two or more persons directly or indirectly controlling, con- 
trolled by, or under common control with, any person. 


For purposes of 402(g)(G), the phrase “two or more persons directly 
or indirectly controlling, controlled by, or under common control with, 
any person” is understood to cover the following situations: 


(1) where one of them directly or indirectly controls the other; 

(2) where both of them are directly or indirectly controlled by a 
third person; or 

(3) where together they directly or indirectly control a third 
person. 


For purposes of this test, Customs will consider the fact that the 
related party importer has reason to believe that an upward adjustment 
may be made to the price as evidence that the relationship may have 
affected the price actually paid or payable for the imported merchan- 
dise. Therefore, transaction value may not be acceptable. 

Rather, the merchandise may be appraised under section 402(f). The 
appraised value pursuant to section 402(f) will be derived from the 
transaction value method. That is, the appraised value will be the price 
for the imported merchandise after the upward section 482 adjustment 
is undertaken by the importer/taxpayer plus the applicable statutory 
additions: packing, selling commissions, assists, royalties/license fees 
and proceeds of subsequent resale. In order to participate in the test, the 
importer/taxpayer must agree that 402(f) is the proper basis of 
appraisement, in the event an upward section 482 adjustment is, in fact, 
claimed for tax purposes. 
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TITLE VI OF THE NORTH AMERICAN FREE TRADE 
AGREEMENT IMPLEMENTATION ACT 


In order for the importer to comply with Customs value law, when 
making upward adjustments, a mechanism must be established that 
permits the importer to submit information related to the upward 
adjustment after the time of entry. Customs has determined that the 
reconciliation provisions of the North American Free Trade Agreement 
Implementation Act (the Act) create a possible vehicle permitting these 
circumstances. Specifically, Title VI of the Act, Public Law 103-182, 
107 Stat. 2057 (December 8, 1993), contains provisions pertaining to 
Customs Modernization (107 Stat. 2170). Subtitle B of Title VI esta- 
blishes the National Customs Automation Program (NCAP), an auto- 
mated and electronic system for the processing of commercial 
importations. Section 637 in Subtitle B of the Act amends Section 484 of 
the Tariff Act of 1930 by establishing a new subsection (b) entitled 
“Reconciliation”. Reconciliation is a planned component of the NCAP 
Section 631 of the Act authorizes tests of planned NCAP components. 
Section 101.9(b) of the Customs Regulations, provides the regulations 
governing the testing of NCAP components. See T.D. 95-21 (60 FR 
14211, March 16, 1995). 

This test is established pursuant to those regulations. 


Reconciliation: 


Reconciliation will allow an importer to provide Customs with 
information not available at the time of entry summary filing and 
which is necessary to ascertain the final appraisement of imported mer- 
chandise. The reconciliation must be filed no later than 15 months from 
the date of the first entry summary filed under that reconciliation. 

A reconciliation permits the liquidation of an entry summary/sum- 
maries despite the fact that undetermined information will be trans- 
mitted to Customs at a later time through the reconciliation process. 
Assuming there are no other outstanding issues, the entry summaries 
will be liquidated for all purposes other than that which is identified by 
the importer as pending reconciliation. The reconciliation will be liqui- 
dated in accordance with 19 U.S.C. 1500. The liquidation of the reconcil- 
iation may be protested, in accordance with 19 U.S.C. 1514, but the 


protest may only pertain to issues covered by the liquidated 
reconciliation. 


Description of Test: 


This test will be limited to participants who meet the eligibility crite- 
ria set forth below. It will cover entry summaries filed by those partici- 
pants from October 1, 1995 to March 31, 1996 or the end of the 
participant’s tax year, whichever comes first. By statute, reconciliation 
must be filed within 15 months of the entry summary. For purposes of 
this test, participants must file the reconciliation within 15 months of 


the filing of the first affected entry summary or by December 31, 1996, 
whichever comes first. 
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Application: 


Applications will be submitted to Mr. William F. Inch, Director, Office 
of Regulatory Audit, United States Customs Service, 1301 Constitution 
Ave. N.W. Room 2311, Washington DC 20229-0001. All applicants will 
be notified in writing of approval or disapproval regarding test partici- 
pation. All applicants who meet the eligibility criteria will be chosen to 
participate in this test. The application must address the ability to meet 
the eligibility requirements. The applicant must consent, in the 
application, to all the conditions set forth in the description of this test 
and eligibility criteria. The applicant must set forth in the application 
the date on which the applicant’s tax year ends. 

By applying, applicants agree that the value for merchandise covered 
by all entry summaries filed by them or on their behalf on or after Octo- 
ber 1, 1995 until the end of the tax year or March 31, 1996, whichever 
comes first, shall be finally determined by the liquidation of the recon- 
ciliation filed in accordance with the test. The Office of Regulatory 
Audit will review the application to determine that the applicant has 
met all eligibility requirements. 


Documentation Required to Support Reconciliation: 


The approved participant shall maintain and produce upon Customs 
request all relevant documentation to support the change in the 
entered value. The reconciliation shall include the following 


information: 


1. The entry numbers and dates of all entries filed with Customs 
during the period. 

2. A cumulative list of units imported by classification number 
and the change (final entered value) to that entered value. 


In order to support the reconciliation, the approved applicant shall 
maintain and produce upon Customs request all relevant documenta- 
tion to support the change in entered value. The approved applicant 
may be required to provide any or all of the following documentation: 


“ 1. The IRS Schedule M—1, and the Form 1120 Corporate Tax 
eturn. 

2. Any and all other supporting documentation filed along with 
the M—1 and the Form 1120 that was furnished to the IRS. 

3. Any or all IRS documents or communications with the partici- 
pant regarding the relevant 482 adjustment. 

4, Any and all documentation including any books and records or 
computerized data to relate the 482 adjustment to the entries filed 
with Customs. 


Such information and supporting material should be provided in a 
format or electronic media commonly in use. Examples are an IBM 
compatible computer 3.5 disk utilizing a software product such as 
Access or Excel or other similar spreadsheet or database application 
such as Lotus 1, 2, 3. 
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Verification: 


Customs Regulatory Audit, in conjunction with other Customs disci- 
plines, will determine if any verification effort is necessary to establish 
the accuracy of the details submitted. The extent of the verification will 
be determined by Regulatory Audit, and if an audit is required, estab- 
lished Regulatory Audit procedures will be followed. 

Eligibility Criteria: 

In order to qualify for this test of reconciliation, importers must have 
reason to believe they may invoke the IRS regulations to make upward 
adjustments to the price of the imported merchandise. Importers must 
have the capability to provide, on an entry-by-entry basis, the elec- 
tronic entry of merchandise and the electronic entry summary of 


required information (ABI). Other requirements and conditions are as 
follows: 


1. The test only applies to the related party transactions engaged 
in by participants who qualify under Internal Revenue Service Sec- 
tion 482 requirements to make upward adjustments and which are 
not subject to Antidumping/Countervailing Duty proceedings. 

2. Participants’ tax year must end between October 31, 1995 and 
March 31, 1996. 

3. Customs decision to allow a company to participate in the test 
tac will be made in consultation with the Internal Revenue 

ervice. 

4. Each participant must provide U.S. Customs with the method- 
ology that will be used to arrive at the final price of the imported 
merchandise. 

5. Each participant agrees that appraisement is under section 
402(f) of the Tariff Act of 1930, as amended by the Trade Agree- 
ments Act of 1979, if, in fact, an upward section 482 adjustment is 
made for tax purposes. 

6. Entries involving merchandise under this test will not be eligi- 
ble for drawback. 


Selectivity Criteria: 


The Office of Regulatory Audit, in conjunction with other Customs 
disciplines, will review the application to ensure the eligibility require- 
ments are met. All applicants who meet the eligibility criteria will be 
allowed to participate, provided no other Customs office objects. 


Objectives of the Test: 
The objectives of this test are: 


1. To work with the trade community to further compliance in 
the value area regarding related party transactions. 

2. To allow companies intending to make Internal Revenue Ser- 
vice Section 482 adjustments, which may ultimately result in an 
upward adjustment to the price for merchandise, the opportunity 
to reconcile their business operations regarding U.S. Customs and 
Internal Revenue Service requirements applicable to related party 
transactions. 
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3. To determine if reconciliation is a viable method to ensure a 
coordinated and consistent Customs response to Internal Revenue 
Section 482 adjustments which result in the upward adjustment of 
the Customs valuation under Section 1059A. 


5. To test the type of information needed by Customs to process a 
reconciliation. 


Test Evaluation Criteria: 


The criteria which will be used to evaluate whether or not reconcilia- 
tion is a viable means to allow importers which make upward adjust- 
ments to the price of imported merchandise will be based on 
measurable outcomes which include: 


1. The number of participants; 

2. Customs resources expended to administer and monitor the 
program; 

3. Customs resources expended to verify final reconciliation 
entry claims and the methodologies applied; 

4. Amount of additional revenue collected; 


5. Survey of participants on the conduct of the test and its affect 
on their business operations; and 


6. IRS and Census satisfaction with the results of the test. 


Dated: June 28, 1995. 


KAREN J. HIATT, 
Acting Assistant Commissioner, 
Office of Strategic Trade. 
[Published in the Federal Register, July 5, 1995 (60 FR 35105)] 
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RECEIPT OF DOMESTIC INTERESTED PARTY PETITION 


CONCERNING COUNTRY OF ORIGIN MARKING FOR SAFETY 
GLASSES 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of receipt of domestic interested party petition; soli- 
citation of comments. 


SUMMARY: Customs has received a petition filed on behalf of domestic 
interested parties concerning the country of origin marking require- 
ments for prescription safety glasses. Under current practice, imported 
safety glass frames are excepted from country of origin marking 
requirements if an employer actually purchases the completed pre- 
scription safety glasses despite the fact that the wearer of the safety 
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glasses may have some choice in selecting the frames. Customs has 
ruled that the insertion of the prescription lenses into the frames in the 
United States to make safety glasses substantially transforms the 
frames into a new article of commerce. The petitioners request that 
Customs adopts the position that employer-purchased imported pre- 
scription safety glass frames that an employee selects be required to be 
marked with their country of origin. Public comment is solicited 
regarding the application of the marking requirements to imported 
prescription safety frames. 


DATES: Comments must be received on or before September 11, 1995. 


ADDRESS: Comments (preferably in triplicate) may be submitted to 
the U.S. Customs Service, Regulations Branch, Office of Regulations 
and Rulings, 1301 Constitution Avenue, NW. (Franklin Court), Wash- 
ington, DC 20229. Comments may be viewed at the Office of Regula- 
tions and Rulings, Franklin Court, 1099 14th Street, N.W., Suite 4000, 
Washington, DC. 


FOR FURTHER INFORMATION CONTACT: David Cohen, Special 
Classification and Marking Branch, Office of Regulations and Rulings, 
U.S. Customs Service, (202) 482-6980. 


SUPPLEMENTARY INFORMATION 


BACKGROUND 

Pursuant to section 516, Tariff Act of 1930, as amended (19 U.S.C. 
1516) and Part 175, Customs Regulations (19 CFR Part 175), a domes- 
tic interested party may challenge certain decisions made by Customs 
regarding imported merchandise which is claimed to be similar to the 
class or kind of merchandise manufactured, produced or wholesaled by 
the domestic interested party. This document provides notice that 
domestic interested parties are challenging a marking decision made by 
Customs. 

The petitioners are the Industrial Safety Equipment Association 
(ISEA) and the Optical Industry Association (OIA)—trade associations 
who represent their members who are domestic manufacturers of 
safety glasses. Both entities qualify as domestic interested parties 
within the meaning of 19 U.S.C. 1516(a)(2). 

Section 304 of the Tariff Act of 1930, as amended (19 U.S.C. 1304), 
provides that, unless excepted, every article of foreign origin shall be 
marked in a conspicuous place with the English name of the country of 
origin. The country of origin marking requirements and exceptions of 
19 U.S.C. 1304 are implemented by Part 134, Customs Regulations (19 
CFR Part 134). 

The petitioners contend that imported safety frames should be 
required to be marked with their country of origin notwithstanding a 
limited number of alternatives of frames from which to select. Customs 
present position excepts prescription safety glass frames from country 
of origin marking under the circumstances set forth in Headquarters 
Ruling Letter (HRL) 734258, dated January 7, 1992. 
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In HRL 734258, the importer proposed to mark the safety frames by 
affixing a hangtag or an adhesive sticker to the safety frames with the 
name of the country of origin printed thereon. This method of marking 
would inform the optical laboratory of the country of origin of the 
frames. The optical laboratories would remove the hangtag/sticker 
when they installed the prescription safety lenses. While the manufac- 
turer of the safety frames produced a variety of frames, the employer of 
the safety glass wearer provided a very limited selection of frames from 
which the employees could select. In limited circumstances, employers 
would set a cap for the amount that they would spend on the safety glass 
frames. The employees could elect to supplement this amount with 
their own funds to acquire a particular style of safety frames. Based on 
these facts, Customs concluded that the optical laboratories that insert 
the safety lenses into the safety frames are the ultimate purchasers of 
the eyeglass frames and that the use of the hangtags or stickers to mark 
the frames which the laboratories remove when the lenses are attached 
is acceptable, provided the marking of the hangtags or stickers is con- 
spicuous, legible, and permanent. 

In reaching the conclusion set forth in HRL 734258, Customs relied 
on HRL 729649, dated October 27, 1986, which was a ruling in response 
to a request to reconsider HRL 729451, dated May 27, 1986. In HRL 
729451, Customs determined that the consumer is the ultimate pur- 
chaser of prescription eyeglass frames rather than the lab that places 
the lenses into the frames. In that ruling, Customs noted: 


[o]nly after the initial decision is made on the frame is it sent to the 
lab for the addition of the particular lens. The decision to purchase 
a particular frame is made separate and apart from the processing 
involved in the addition of the prescription lens. In view of these 
circumstances, we find that the consumer is the ultimate purchaser 
of the frames and is entitled to be informed of its country of origin. 


Customs reconsidered HRL 729451 due to the addition of material 
facts that had been omitted from the ruling request upon which HRL 
729451 was based. The omitted fact was that the importer was a 
manufacturer of safety spectacle frames, which unlike ordinary pre- 
scription spectacle frames, consist of special frames and lenses that are 
manufactured to meet certain safety guidelines. In addition, the 
employee was given a few choices of safety frames, but it was the 
employer who determined the type of safety glasses that were required 
for its employees. The Occupational Safety and Health Act of 1970, and 
regulations promulgated thereunder, required that these employers 
provide safety eyewear for their employees. 

As a result of these additional facts, Customs ruled that the purchaser 
of the safety glasses was not making two purchasing decisions (frames 
and lenses). Rather, Customs concluded that the employer was actually 
purchasing one item (safety glasses). Therefore, Customs concluded 
that the optical laboratory that assembled the frames and lenses sub- 
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stantially transformed the frames into a new and different article of 
commerce (safety glasses). 

The instant petition requests that Customs reconsider and reject the 
position stated in HRL 734258, and, essentially, adopt the position that 
prescription safety glasses are no different from prescription glasses, 
provided the employee exercises some degree of choice in selecting 
safety frames. Accordingly, the petitioner seeks to have Customs treat 
an employee’s selection of prescription safety spectacle frames as a pur- 
chasing decision which is separate from the subsequent process of 
inserting the safety prescription lenses into the safety frames. Should 
Customs adopt this position, the safety frames at issue in HRL 734258 
would be required to be marked with their country of origin for the 
benefit of the ultimate purchaser—the employee who receives and uses 
the safety frames in the workplace. 


COMMENTS 


Pursuant to section 175.21(a), Customs Regulations (19 CFR 
175.21(a)), before making a determination on this matter, Customs 
invites written comments from interested parties. The petition of the 
domestic interested party, as well as all comments received in response 
to this notice, will be available for public inspection in accordance with 
the Freedom of Information Act (5 U.S.C. 552), section 1.4, Treasury 
Department Regulations (31 CFR 1.4), and section 103.11(b), Customs 
Regulations (19 CFR 103.11(b)), on regular business days between the 


hours of 9:00 a.m. and 4:00 p.m. at the Regulations Branch, Suite 4000, 
Franklin Court, 1099 14th Street, N.W., Washington, DC. 


AUTHORITY 


This notice is published in accordance with section 175.21(a), Cus- 
toms Regulations (19 CFR 175.21(a)). 


DRAFTING INFORMATION 
The principal drafter of this document was David Cohen, Special 
Classification and Marking Branch, United States Customs Service. 
Personnel from other Customs offices participated in its development. 
MICHAEL H. LANE, 
Acting Commissioner of Customs. 


Approved: May 16, 1995 
JOHN P. SIMPSON, 
Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, July 11, 1995 (60 FR 35792)] 
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MAGYAR GORDULOCSAPAGY MUVEK, PLAINTIFF v. 
UNITED STATES, DEFENDANT, AND TIMKEN CO., DEFENDANT-INTERVENOR 


Court No. 93-10—00685 


Plaintiff challenges certain aspects of the final determination of the United States 
Department of Commerce, International Trade Administration (“Commerce”), in 
Tapered Roller Bearings and Parts Thereof, Finished and Unfinished, From the Republic 
of Hungary; Final Results of Antidumping Duty Administrative Review, 58 Fed. Reg. 
47,861 (1993). Plaintiff alleges that Commerce improperly rejected, as untimely, plain- 
tiff’s factual information pertaining to calculation of foreign market value. This matter is 
before the Court on plaintiff's motion for judgment upon the agency record pursuant to 
Rule 56.2 of the Rules of the Court. 

Held: Plaintiff's motion is denied. Commerce reasonably rejected plaintiff's untimely 
submission of new factual information during the administrative review proceeding. The 
Court sustains Commerce’s reliance on data, concurrent with the period of review, which 
Commerce sourced from the National Trade Data Bank for the purpose of calculating for- 
eign market value. 

[Plaintiff's motion for judgment on the agency record denied; Commerce’s final deter- 
mination sustained; case dismissed. ] 


(Dated June 30, 1995) 


Bryan, Cave, McPheeters & McRoberts (Peter D. Ehrenhaft) for plaintiff. 

Frank W. Hunger, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, United States Department of Justice (A. David Lafer, 
Senior Trial Counsel); of counsel: Robert J. Heilferty and Boguslawa Thoemmes, Office of 
the Chief Counsel for Import Administration, U.S. Department of Commerce, for 
defendant. 

Stewart and Stewart (Terence P Stewart and Charles A. St. Charles) for defendant- 
intervenor. 


OPINION 
TSOUCALAS, Judge: Plaintiff, Magyar Gordulocspagy Muvek 
(“MGM”), a Hungarian exporter/manufacturer of tapered roller bear- 
ings, moves pursuant to Rule 56.2 of the Rules of this Court, for an order 
remanding this matter to the Department of Commerce, International 
Trade Administration (“Commerce”), with instructions to (1) recalcu- 
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late the foreign market value of the merchandise subject to this adminis- 
trative review; (2) accept as part of the administrative record, the 
supplemental information proffered by counsel for MGM concerning 
publicly available data on the value of Mexican imports of hot-rolled 
steel rods and to use such data in calculating the foreign market value of 
the subject merchandise; and (3) revise the dumping margins deter- 
mined in its final determination in Tapered Roller Bearings and Parts 
Thereof, Finished and Unfinished, From the Republic of Hungary; Final 
Results of Antidumping Duty Administrative Review (“Final Results”), 
58 Fed. Reg. 47,861 (1993), in light of the information which plaintiff 
provided. The challenged determination covers the period of June 1, 
1990 through May 31, 1991. 


BACKGROUND 


On June 19, 1987, Commerce published an antidumping duty order 
covering tapered roller bearings (“TRBs”) from the Republic of Hun- 
gary (“Hungary”), Tapered Roller Bearings and Parts Thereof, Finished 
or Unfinished, From the Hungarian People’s Republic (Hungary); Anti- 
dumping Duty Order, 52 Fed. Reg. 23,319 (1987), following affirmative 
determinations by Commerce and the International Trade Commis- 
sion, respectively, that the subject merchandise was being sold in the 
United States at less than fair value and was causing or was likely to 
cause material injury to a domestic industry. 

Based upon MGM’s request, Commerce initiated a fourth administra- 
tive review of the antidumping duty order covering the period 
1990-1991. See Initiation of Antidumping and Countervailing Duty 
Administrative Reviews, 56 Fed. Reg. 40,305 (1991). MGM was the sole 
known exporter of TRBS from Hungary to the United States during the 
review period. 

Briefly, since Hungary is a nonmarket economy country, Commerce 
utilized the factors of production methodology to determine foreign 
market value (“FMV”) pursuant to 19 U.S.C. § 1677b (1988). Section 
773(c) of the Tariff Act of 1930, as amended, required that Commerce 
determine the FMV using the constructed value based upon the valua- 
tion of the factors of production or prices of such or similar merchandise 
sold in a comparable market economy country or countries. 19 U.S.C. 
§ 1677b(c) (1988). MGM stated that it did “not contest the Depart- 
ment’s recommendation that Hungary be treated as a non-market econ- 
omy (NME) for purposes of this administrative review.” PR. Doc. No. 
21. 

On December 30, 1991, Commerce’s Office of Policy updated its anal- 
ysis of market economy countries considered to be comparable to Hun- 
gary, based on evolving economic conditions within those countries. PR. 
Doc. No. 13. This current analysis proposed South Africa, Uruguay, 
Algeria, Malaysia and Mexico as comparable surrogate countries for 


1 Citations to documents contained in the public record of this administrative review are designated “PR.”. 
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purposes of valuing the factors of production. The policy recommenda- 
tion advised that 


if you do not have or cannot get production figures, you can use 
exports as a proxy * * *. Whenever possible, use publicly available 
factor price data, or data that can be made publicly available. If no 
useful factor price data is available from the five countries * * *, 
you will have to resort to surrogate country export prices of compa- 
rable merchandise. Mexico and Malaysia maintain non-product- 
specific export subsidies, so export prices of those countries should 
not be used. 


Id. In response to Commerce’s request for comments concerning poten- 
tial surrogate countries, MGM stated, by letter dated January 31, 1992, 
that “the use of either South Africa or Mexico would be most appropri- 
ate” as surrogate countries. PR. Doc. No. 21. 

On March 3, 1992, Commerce sent cables to the U.S. Embassies in 
South Africa, Algeria, Malaysia, Uruguay and Mexico requesting 
information for the valuation of the factors of production reported by 
MGM. PR. Doc. Nos. 24-28. The embassies failed to provide surrogate 
country data from which Commerce could value the factors of produc- 
tion of TRBs. 

On August 12, 1992, Commerce published the preliminary results of 
its review. See Preliminary Results of Antidumping Duty Administra- 
tive Review: Tapered Roller Bearings and Parts Thereof, Finished and 
Unfinished, From the Republic of Hungary (“Preliminary Results”), 57 
Fed. Reg. 36,068 (1992). Commerce noted that it had sent cables 
requesting documentation relating to the values for the factors of pro- 
duction to the American Embassies in each possible surrogate country. 
Commerce further noted that it chose Mexico as a surrogate for valuing 
the factors of production because Commerce was able to obtain more 
complete publicly available data pertaining to Mexico than for other 
potential surrogate countries with comparable economies which pro- 
duced TRBs. Preliminary Results, 57 Fed. Reg. at 36,069. For the pur- 
poses of valuing certain raw material inputs (specifically, steel rods), 
Commerce relied upon publicly-available information from the 
National Trade Data Bank because data from local sources was not 
available. Id. This information, U.S. FAS (free alongside ship) export 
values for shipments of steel to Mexico, was concurrent with the period 
of review. 

In its case brief dated September 14, 1992, MGM attempted to provide 
Commerce with new factual information concerning Mexican import 
values of hot-rolled steel rods. Commerce rejected the information as 
untimely and returned the case brief to MGM, along with an explana- 
tion detailing the reasons for the rejection. 

On September 13, 1993, Commerce published its final results of 
administrative review, with a final dumping margin of 6.66 percent for 
exports by MGM. Final Results, 57 Fed. Reg. at 47,865. 
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MGM now brings this action, contending that Commerce erred in 
refusing to utilize the Mexican import data contained in its case brief for 
purposes of calculating foreign market value. 


DISCUSSION 

This Court must uphold Commerce’s final determination unless it is 
“unsupported by substantial evidence on the record, or otherwise not in 
accordance with law.” 19 U.S.C. § 1516a(b)(1)(B) (1988). Substantial 
evidence is “more than a mere scintilla. It means such relevant evidence 
‘as areasonable mind might accept as adequate to support a conclusion.” 
Universal Camera Corp. v. NLRB, 340 U.S. 474, 477 (1951) (quoting 
Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938)). “It is not 
within the Court’s domain either to weigh the adequate quality or quan- 
tity of the evidence for sufficiency or to reject a finding on grounds of a 
differing interpretation of the record.” Timken Co. v. United States, 12 
CIT 955, 962, 699 F. Supp. 300, 306 (1988), aff'd, 894 F2d 385 (Fed. Cir. 
1990). 
Foreign Market Value Calculation: 


MGM argues that Commerce’s rejection of its data proffered after the 
preliminary determination was issued, and Commerce’s failure to 
obtain the very information MGM attempted to submit, were arbitrary, 
capricious and an abuse of discretion. Motion of Plaintiff, Magyar Gor- 
dulocsapagy Muvek, for Judgment Upon Agency Record and Memoran- 
dum of Points and Authorities in Support (“Plaintiff's Brief”) at 21. 

Plaintiff claims that the data which counsel for MGM attempted to 
submit into the administrative record on September 14, 1992, was 
(1) not information about or concerning MGM or its exports to the 
United States; (2) not data in respondent’s own control which it had 
failed or refused to provide in a timely manner; and (3) not contradicting 
or enlarging data that MGM had already submitted. Plaintiff’s Brief at 
9-10. Rather, plaintiff claims that the data was publicly available 
information, from another country, compiled by another government, 
that would have aided Commerce’s surrogate country analysis and thus 
would have resulted in a more realistic dumping determination. Id. at 
10. Plaintiff contends that the submitted information was, in fact, the 
“best available information,” for calculating FMV in a nonmarket econ- 
omy case as required by 19 U.S.C. § 1677b(c)(1) (1988). Id. 

Plaintiff also argues that in valuing steel inputs in the selected surro- 
gate country, Mexico, Commerce did not use data obtained from Mexico 
or in Mexico. Instead, Commerce used data of United States steel 
exports to Mexico, on an FAS basis, obtained from the National Trade 
Data Bank for 1990-1991 to value hot-rolled steel rods used by MGM to 
produce bearings. Plaintiff claims that this was contrary to the statu- 
tory requirement, contrary to Commerce’s own regulations and a depar- 
ture from Commerce’s usual practice. Plaintiff’s Brief at 12. 

Commerce argues that the alleged new factual data MGM attempted 
to enter in the administrative record was contained in MGM’s case brief 
dated September 14, 1992, while Commerce had issued its preliminary 





U.S. COURT OF INTERNATIONAL TRADE 31 


determination one month earlier on August 12, 1992. Commerce argues 
that, consequently, there can be no question that MGM’s submission 
was untimely—a “fact” which is readily conceded by MGM. Defendant’s 
Memorandum in Opposition to Plaintiff’s Motion for Judgment Upon 
the Administrative Record, (“Defendant’s Brief”) at 7. 

It is a well-settled principle of administrative law that an agency has 
broad discretion to fashion its own rules of administrative procedure, 
including the authority to establish and enforce time limits concerning 
the submission of written information and data. Vermont Yankee 
Nuclear Power Corp. v. Natural Resources Defense Council, Inc., 435 
USS. 519, 544-45 (1978). 

In conducting administrative reviews under Section 751(a) of the 
Tariff Act (19 U.S.C. § 1675(a) (1988)), Commerce requests pertinent 
information from those who will be affected by the results of the review. 
In order to comply with the requirements of the statute, Commerce pro- 
vides participants a specified period within which the requested 
information may be provided. Commerce has promulgated a regulation 
which sets forth the time limits governing the submission of factual 
information. Commerce’s regulation provides that information may be 
accepted until “the earlier of the date of publication of notice of prelimi- 
nary results of review or 180 days after the date of publication of notice 
of initiation of the review.” 19 C.FR. § 353.31(a)(ii) (1991). The regula- 


tion establishing the deadline for the submission of factual information 
warns that: 


[Commerce] will not consider in the final determination or the final 
results, or retain in the record of the proceeding, any factual 
information submitted after the applicable time limit. [Commerce] 
will return such information to the submitter with written notice 
stating the reasons for the return of the information. 


19 C.ER. § 353.31(a)(3) (1991). Hence, after the time period expires, 
Commerce “must refuse to consider untimely submitted information 
and instead rely on the best information available.” Ansaldo Compo- 
nenti, S.p.A. v. United States, 10 CIT 28, 36, 628 F. Supp. 198, 204 (1986). 
MGM has provided no reasonable explanation for its delay in submit- 
ting the materials at issue, particularly since it concedes that the data 
was readily available. Plaintiff’s Brief at 10, 13; see also PR. Doc. No. 70 
at 4. 

It is clear from the administrative record before the Court that MGM 
attempted to provide Commerce with factual information concerning 
Mexican import data after the publication of the Preliminary Results of 
review and over 180 days from the publication of the initiation of the 
review. In general, this Court has upheld Commerce’s rejection of 
untimely submitted factual information pursuant to 19 C.ER. 
§ 353.31(a). See Asociacion Colombiana de Exportadores de Flores v. 
United States, 13 CIT 18, 24, 704 F Supp. 1114, 1124 (1989), aff'd, 901 
F.2d 1089 (Fed. Cir.), cert. denied, 498 U.S. 848 (1990); Seattle Marine 
Fishing Supply Co. v. United States, 12 CIT 60, 71, 679 F. Supp. 1119, 
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1128 (1988). The Court has also stated, however, that in cases where cor- 
rected information was untimely filed and rejected by Commerce, “if 
[an] error was so egregious and so obvious that the failure to correct it 
was an abuse of discretion and undermined the interest of justice, the 
Court may remand the case to [Commerce] for adjustment of the cal- 
culations.” Tehnoimportexport v. United States, 15 CIT 250, 258-59, 766 
F. Supp. 1169, 1178 (1991). 

MGM argues that it “could, admittedly, have roamed the world in 
search of useful data to submit. Such efforts, however, would have been 
unduly costly and burdensome, especially in light of MGM’s weak finan- 
cial position, the relatively small number and value of the products it 
exported to the U.S. and the lack of contacts in any of the potential surro- 
gate countries for gathering the necessary data.” Plaintiff’s Brief at 20. 
However, MGM itself refutes the position that finding pertinent data 
would have been costly or burdensome by referring to the “ready avail- 
ability” of the data which it sought untimely to submit and, noting that, 
in response to its inquiries for pertinent data concerning Mexican 
imports of steel products, the Mexican government “promptly provided 
the requested data.” Jd. at 7. Instead of submitting this readily available 
and, allegedly, more accurate data, MGM chose to wait until after the 
requisite time period for providing information pertaining to the valua- 
tion of the factors of production. Commerce is not obliged by statute or 
regulation to invite such additions to the record. Opportunity was pro- 
vided and extensions of time within which data could be submitted were 
granted the parties. See PR. Doc. Nos. 9, 10, 13, 14, 15, 18, 20, 21, 34, 38, 
39. See also PR. Doc. No. 76. 

Nothing in the Tariff Act of 1930, as amended, 19 U.S.C. §§ 1202 et 
seq. (1988, Supp. I & Supp. II 1990) or its legislative history mandates 
that Commerce must derive foreign market values exclusively from 
either actual prices paid by nonmarket economy or from surrogate- 
based values. Title 19, United States Code, Section 1677b(c)(1) (1988) 
provides simply that “valuation of the factors of production shall be 
based on the best available information” regarding values in a surrogate 
country. Additionally, Commerce shall only utilize “to the extent pos- 
sible” the prices or costs in the surrogate country. 19 U.S.C. 
§ 1677b(c)(4) (1988). See Tianjin Mach. Import & Export Corp. v. 
United States, 16 CIT 931, 806 F. Supp. 1008 (1992). Therefore, the 
Court finds that the use of publicly available U.S. export data values for 
shipments of bearing quality steel to Mexico was in accordance with law 
and agency practice. Pursuant to statute, Commerce must value the fac- 
tors of production “in a market economy country or countries consid- 
ered to be appropriate by the administering authority.” 19 U.S.C. 
§ 1677b(c)(1). U.S. export values of steel sold to Mexico provide a reason- 
able basis for estimating the cost of that steel to a Mexican producer. The 
U.S. export data which Commerce used in this case was sourced from the 
National Trade Data Bank, consistent with Commerce’s policy of valu- 
ing the factors of production with publicly available information. See, 
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e.g., Final Determination of Sales at Less Than Fair Value: Certain Car- 
bon Steel Butt-Weld Pipe Fittings From the People’s Republic of China, 
57 Fed. Reg. 21,058 (1992). 


CONCLUSION 


The Court finds that Commerce’s refusal to utilize the Mexican 
import data contained in MGM’s case brief for purposes of calculating 
foreign market value is supported by substantial evidence and is other- 
wise in accordance with law. Accordingly, MGM’s motion for judgment 
upon the administrative record is denied and Commerce’s determina- 
tion is sustained in all respects. 
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